STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF ALCOHCLI C BEVERAGES
AND TOBACCO,

Petiti oner, Case No. 02-2737
VS.

LAKE SUPERMARKET, INC., d/b/a
LAKE SUPERMARKET,

Respondent .

RECOMMVENDED CRDER

Pursuant to notice, a formal hearing was held by video
tel econference in this case on Cctober 8, 2002, at connecting
sites in West Pal m Beach and Tal | ahassee, Florida, before
Errol H Powell, a designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Chad D. Heckman, Esquire
Depart nent of Busi ness and
Prof essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: Valentin Rodriguez, Jr., Esquire
Val entin Rodriguez, P.A
318 Ninth Street
West Pal m Beach, Florida 33401



STATEMENT OF THE | SSUE

Whet her Respondent conmmitted the offenses set forth in the
Adm ni strative Action and, if so, what penalty shoul d be inposed.

PRELI M NARY STATEMENT

The Departnent of Busi ness and Professional Regul ati on,
Di vision of Al coholic Beverages and Tobacco (Petitioner), filed a
one-count Adm nistrative Action agai nst Lake Supermarket, Inc.,
d/ b/ a Lake Supermarket (Respondent). Petitioner charged
Respondent with violating Subsection 562.11(1)(a), Florida
Statutes, as follows: "On or about 4-17-02, you, Lake
Supermarket, Inc. d/b/a Lake Supermarket Inc., or your agent,
enpl oyee, Armando Rodriguez, did sell, serve, or give an
al cohol i c beverage on your licensed prem ses to |Investigative
Ai de #99, a person under the age of 21." Respondent disputed the
al l egations of fact in the Adm nistrative Action and requested a
hearing. This matter was referred to the Division of
Adm ni strative Hearings on July 10, 2002.

At the hearing, Petitioner presented the testinony of two
wi tnesses and entered five exhibits (Petitioner's Exhibits
nunmbered 1 through 4, and 6) into evidence. Respondent presented
the testinony of its owner, Arnmando Rodriguez, and entered one
exhi bit (Respondent's Exhi bit nunbered 2) into evidence.

A transcript of the hearing was ordered. At the parties’

request, the time for filing post-hearing subm ssions was set for



nore than ten days following the filing of the transcript. The
Transcript, consisting of one volune, was filed on Cctober 16,
2002. Both parties tinely filed post-hearing subm ssions, which
were considered in the preparation of this Recormended Order.

FI NDI NGS OF FACT

1. At all tinmes material hereto, Respondent was |licensed by
Petitioner, having been issued |license nunber 60-01280, Series 1-
APS. No dispute exists that such Iicense permts Respondent to
make packaged sal es of beer and wine at its establishnent.

2. Respondent's |ast known address is 148 Wst Avenue A,
Belle G ade, Florida. Respondent's establishnent is a
conveni ence store.

3. On or about April 17, 2002, Jerem ah Al exander Maxi e
went to Respondent's establishment for the specific purpose of
attenpting to purchase beer.

4. M. Maxie is enployed as an investigative aide for
Petitioner. At the time that he visited Respondent's
establishment, M. Maxie was under 21 years of age; he was 17
years of age, having been born on August 10, 1984. M. Maxie did
nothing to alter his appearance in an attenpt to affect his age.

5. M. Muxie attenpted to purchase beer at twelve other
| ocations on April 17, 2002. He was paid $35 by Petitioner for

t hat day.



6. M. Mxie entered Respondent's establishnment at
approximately 4:50 p.m Shortly thereafter, approximtely 20
seconds |ater, Petitioner's Special Agent Danny Stoops, who was
under cover, entered Respondent's establishnment. Agent Stoops
observed the actions of M. Maxie.

7. Agent Stoops is a 24-year veteran with Petitioner. He
gave M. Maxie instructions as to what to do. Agent Stoops
instructed M. Maxie to attenpt to purchase a Budwei ser product
and, if the clerk requested identification, for M. Maxie to
politely set the beer down and | eave.

8. M. Mxie proceeded to the rear of Respondent's
establishment to the coolers. He renmoved a can of beer, a
Budwei ser product, and proceeded to the cash register. At the
time of hearing, M. Maxie could not recall the particular type
of Budwei ser product.

9. Agent Stoops observed M. Maxie proceed fromthe cool ers
to the cash register although he did not observe the product that
M . Maxi e had obtai ned.

10. M. Maxie gave the cashier/clerk, Armando Rodri guez,
who i s Respondent's owner, U S. Currency as paynent for the beer.
M . Rodriguez placed the Budwei ser product in a paper bag and
gave M. Maxie a receipt, but M. Maxie did not | ook at the

receipt. M. Maxie departed Respondent's establishnent.



11. At the time of hearing, M. Mxie could not recall the
denom nation of currency that he gave to M. Rodriguez or the
anount that he had paid for the beer.

12. Agent Stoops observed M. Maxie give M. Rodriguez the
currency but did not observe the denom nati on.

13. Agent Stoops departed Respondent's establishnent
approximately 15 to 20 feet behind M. Maxie. Wen they were
out si de, the purchased Budwei ser product was given to Agent
St oops by M. Maxie.

14. Both Agent Stoops and M. Maxie initialed the paper bag
into which M. Rodriguez had placed the Budwei ser product. Agent
St oops pl aced the Budwei ser product in an evidence bag, tagged it
with an evidence recei pt bearing a control nunber, and secured
t he bagged evidence in the trunk of his vehicle. Agent Stoops
removed the bagged evidence fromthe trunk of his vehicle and
placed it in Petitioner's evidence vault.

15. For hearing, Agent Stoops retrieved the bagged evi dence
fromthe evidence vault. The Budwei ser product presented at
hearing was a can of Bud Light Beer, which was still in the paper
bag in which the beer was placed at the tine of purchase.

16. No challenge to the chain of custody of the can of beer
was made and no problemexists as to the chain of custody of the

can of beer.



17. No receipt for the purchase of the Budwei ser product
was included in the bagged evidence. Agent Stoops could not
i ndependently recall that a receipt was presented to him by
M. Maxi e.

18. Respondent entered into evidence cash register receipts
for April 17, 2002, which do not reflect the purchase of any
al coholic beverage. However, the cash register receipts reflect,
anong ot her things, "taxable" and "grocery" itens, not the
particular itens thenselves, and "neat"; thereby, the cash
register receipts differentiate only between "grocery" and
"taxabl e" and "neat" itens.

19. Further, the cash register receipts are nunbered 058616
t hrough 058619, with tinmes of day reflecting 16:05 through 16: 09,
and 058624 through 058627, with tinmes of day reflecting 16: 46
t hrough 16:52. Not included in the cash register receipts are
recei pts nunmbered 058620 t hrough 058623, with tinmes of day
reflecting 16: 10 through 16:45. Wth the m ssing nunbered-cash
regi ster receipts included, a total of 12 transactions were
conpl eted, but only eight transactions were offered and adnmitted
into evidence. No explanation was presented for the m ssing
ei ght transacti ons.

20. Taking into consideration the overwhel m ng evi dence of
t he purchase of the Budwei ser product by M. Mxie, not having a

receipt is insufficient to show that the beer-purchase



transaction did not occur. Moreover, the evidence is clear and
convi ncing that the beer-purchase transaction did occur.

21. The product purchased at Respondent's establishnent by
M. Maxie was a can of beer, a Budweiser product, a Bud Light.

22. At the tine of hearing, M. Rodriguez was 76 years of
age and had owned Respondent's establishnent for 36 years. He is
Respondent's agent.

23. M. Rodriguez speaks Spanish. At the tine of hearing,
an interpreter was provided for him

24. M. Rodriguez denies that he saw M. Maxie in
Respondent's establishnment and denies that he sold any beer to
M. Maxie.

25. M. Rodriguez failed to realize to whom he sold the can
of beer. At the time M. Mxie purchased the can of beer from
Respondent's establishnent, M. Rodriguez was engaged in a
conversation with another gentleman. M. Rodriguez did not ask
M. Maxie any questions or ask for his identification. M. Maxie
said nothing to suggest that he was 21 years of age or older. As
a matter of fact, no evidence was presented that any conversation
t ook place between M. Maxie and M. Rodriguez. The evidence
further suggests that M. Rodriguez paid very little attention to
M. Maxie even at the tine of the purchase of the beer.

26. M. Rodriguez did not knowingly and willfully sell the

can of beer to a mnor, i.e., M. MxXie.



27. M. Rodriguez was negligent and failed to exercise
reasonabl e diligence in preventing the sale of the can of beer to
M. Maxie.

28. No prior disciplinary action has been taken agai nst
Respondent by Petitioner.

CONCLUSI ONS OF LAW

29. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Section 120.569 and Subsecti on
120.57(1), Florida Statutes.

30. License revocation proceedi ngs and proceedi ngs
involving the | evying of admi nistrative fines are penal in
nature. The burden of proof is on the Petitioner to establish by
cl ear and convi nci ng evidence the truthful ness of the allegations

in the Adm nistrative Conplaints. Departnent of Banking and

Fi nance, Division of Securities and | nvestor Protection v.

GCsborne Stern and Conpany, 670 So. 2d 932 (Fla. 1996); Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987).

31. A licensee is charged with know ng the practice act

that governs his/her license. Wllen v. Florida Departnent of

Prof essi onal Regul ation, D vision of Real Estate, 568 So. 2d 975

(Fla. 3d DCA 1990).



32. Section 562.11, Florida Statutes, provides in pertinent
part:

(D(a) It is unlawful for any person to
sell, give, serve, or permt to be served

al coholic beverages to a person under 21
years of age or to permt a person under 21
years of age to consune such beverages on the
i censed prem ses. Anyone convicted of
violation of the provisions hereof is guilty
of a m sdeneanor of the second degree,

puni shabl e as provided in s. 775.082 or s.
775. 083.

(b) A licensee who viol ates paragraph (a)
shal | have a conpl ete defense to any civil
action therefor, except for any

adm ni strative action by the division under
the Beverage Law, if, at the tine the

al cohol i ¢ beverage was sold, given, served,
or permtted to be served, the person

33. Section 561.01, Florida Statutes, provides in pertinent
part:

(4)(a) "Alcoholic beverages" neans distilled
spirits and all beverages containing one-half
of 1 percent or nore al cohol by vol une.

(b) The percentage of al cohol by vol une
shal | be determ ned by neasuring the vol une
of the standard ethyl alcohol in the beverage
and conparing it with the volunme of the

remai nder of the ingredients as though said
remai nder ingredients were distilled water.

(5) "Intoxicating beverage" and
"intoxicating liquor" nmean only those

al cohol i ¢ beverages containing nore than
4. 007 percent of alcohol by vol une.



34. Section 562.47, Florida Statutes, provides in pertinent
part:

In all prosecutions for violations of the
Beverage Law

(2) Proof that the beverage in question was
contained in a container |abeled as "beer,"
"ale,” "malt liquor,” "malt beverage,"
"wne," or "distilled spirits" or with other
simlar nanme; and which bears the

manuf acturer's insignia, nanme, or trademark
is prima facie evidence that such beverage is
an al coholic beverage as defined in s.

561. 01.

(3) Any person or persons who by experience
in the past in the handling or use of

i ntoxicating liquors, or who by taste, snell,
or the drinking of such |iquors has know edge
as to the intoxicating nature thereof, may
testify as to his or her opinion whether such
beverage or liquor is or is not intoxicating,
and a verdict based upon such testinony shal
be valid.

35. The evidence is clear and convincing that the can of
beer, a Budwei ser product, was an al coholic beverage as defined
by Subsection 561.01(4), Florida Statutes.

36. Further, the evidence is clear and convincing that
M . Rodriguez, Respondent's agent, sold an al coholic beverage,
i.e., a can of beer, to a person under 21 years of age.

37. The nere selling of the al coholic beverage to a person

under 21 years of age is insufficient, in and of itself, for

revocation or suspension of a beverage license. Lash, Inc. v.

10



Departnment of Business Regul ation, 411 So. 2d 276 (Fla. 3d DCA

1982); Trader Jon, Inc. v. State Beverage Departnent, 119 So. 2d

735, 738-740 (Fla. 1st DCA 1960).

38. The evidence is not clear and convincing that
M. Rodriguez knowingly and willfully sold the can of beer to a
m nor .

39. However, the evidence is clear and convincing that
M. Rodriguez was negligent and failed to exerci se reasonabl e
diligence in preventing the sale of the al coholic beverage to
M. Maxie. Such conduct by Respondent’'s agent is subject to

discipline by Petitioner. Lash, supra; Trader Jon, supra

40. As to penalty, Section 561.29, Florida Statutes,
provides in pertinent part:

(1) The division is given full power and
authority to revoke or suspend the |license of
any person holding a |license under the
Beverage Law, when it is determ ned or found
by the division upon sufficient cause
appeari ng of:

(a) Violation by the licensee or his or her
or its agents, officers, servants, or

enpl oyees, on the licensed prem ses, or

el sewhere while in the scope of enploynent,
of any of the laws of this state or of the
United States, or violation of any mnuni ci pal
or county regulation in regard to the hours
of sale, service, or consunption of alcoholic
beverages or license requirenents of speci al
i censes issued under s. 561.20, or engaging
in or permtting disorderly conduct on the
|icensed prem ses, or permtting another on
the |licensed premses to violate any of the
| aws of this state or of the United States.
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A conviction of the licensee or his or her or
its agents, officers, servants, or enployees
in any crimnal court of any violation as set
forth in this paragraph shall not be

consi dered in proceedi ngs before the division
for suspension or revocation of a |license
except as permtted by chapter 92 or the

rul es of evidence.

41. For the sale of alcoholic beverages by a |licensee or
its agent to a person under 21 years of age, Rule 61A-2.022(11),
Fl orida Administrative Code, prescribes a penalty of a $1, 000
fine and a 7-day |icense suspension for first tine offenders.
Petitioner's guidelines do not provide for mtigating or
aggravating circunstances.

42. Petitioner suggests the penalty for first tine

of f enders.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Business and Prof essional
Regul ation, Division of Alcoholic Beverages and Tobacco enter a
final order:

1. Finding that Lake Supermarket, Inc., d/b/a Lake
Super mar ket, viol ated Subsection 562.11(1)(a), Florida Statutes;

2. Inposing a fine of $1,000.00 payable within a tine

deened appropriate; and

12



3. Suspending the license of Lake Supernmarket, Inc., d/b/a

Lake Supermarket, for seven days.

DONE AND ENTERED this 31st day of Decenber, 2002, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED.

Chad D. Heckman, Esquire

Departnent of Busi ness and
Pr of essi onal Regul ati on

1940 North Mbnroe Street

Fl ori da.

ERRCL H POWELL

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 31st day of Decenber, 2002.

Tal | ahassee, Florida 32399-2202

Val entin Rodriguez, Jr.,
Val entin Rodriguez, P.A
318 Ninth Street

Esquire

West Pal m Beach, Florida 33401

Hardy L. Roberts, I1I1l, General
Departnment of Busi ness and
Prof essi onal Regul ati on

Nor t hwood Centre
1940 North Monroe Street

Counsel

Tal | ahassee, Florida 32399-2202
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Peter WIllianms, Director
Di vi sion of Al coholic Beverages and Tobacco
Departnent of Busi ness and
Pr of essi onal Regul ati on
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Danny St oops, Agent
Di vision of Al coholic Beverages and Tobacco
Departnment of Busi ness and
Pr of essi onal Regul ati on
400 North Congress Avenue, No. 150
West Pal m Beach, Florida 33401

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within 15
days fromthe date of this recommended order. Any exceptions to
this recommended order should be filed with the agency that wl
issue the final order in this case.

14



